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The sole issue presented by this petition for wit of
habeas corpus [Doc. # 1] is whether petitioner's conviction
for risk of injury to a m nor under Conn. Gen. Stat. 8§ 53-21
(1996) constitutes a conviction for a "crinme of violence" or

"sexual abuse of a mnor," which are "aggravated fel onies”
under the Imm gration and Nationality Act ("INA"). This
appears to be an issue of first inpression. Qur resolution of
this issue is conplicated by the breadth of the statute, the
significant judicial gloss placed on the statute by the
Connecti cut Suprene Court,! and the fact that the statute has
been anended several tines. Nevertheless, finding the statute
to be divisible and after applying a categorical approach, we

conclude that petitioner's conviction for risk of injury to a

m nor constitutes a conviction for an aggravated fel ony, thus

1 See Discussion at 21-23, infra.
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rendering himsubject to deportation. We, therefore, deny his
petition for wit of habeas corpus and lift the stay of
deportati on.
BACKGROUND
Petitioner, a citizen of Italy, emgrated to the United
States in 1975. (Gov't's Ex. A.) In 1997, he pled guilty to
the crimes of risk of injury to a m nor under Conn. Gen. Stat.

8§ 53-21? and fourth degree sexual assault under Conn. Gen.

2 Section 53-21, Conn. Gen. Stat. ( 1996), provides:

Injury or risk of injury to, or inpairing
morals of, children

Any person who (1) wilfully or unlawfully
causes or permts any child under the age
of sixteen years to be placed in such a
situation that the life or linb of such
child is endangered, the health of such
child is likely to be injured or the norals
of such child are likely to be inpaired, or
does any act likely to inpair the health or
noral s of any such child, or (2) has
contact with the intimate parts, as defined
in section 53a-65, of a child under the age
of sixteen years or subjects a child under
si xteen years of age to contact with the
intimate parts of such person, in a sexual
and i ndecent manner likely to inpair the
health or norals of such child, shall be
guilty of a class C felony.

We note that the Governnment has incorrectly cited the current
version of this statute, which has been anended several tines
since 1996. The statute cited above is the version in effect
at the time of petitioner's crime. Unless otherw se noted, al
references in this opinion to 8 53-21 are to the 1996
revision.



Stat. 8§ 53a-73a.3 He was sentenced to eight years
confinenment for the risk of injury conviction (execution of
sentence suspended after one year with five years probation)
and one year for sexual assault, his sentences to run
concurrently. (Gov't's Ex. B & C.)*

On July 16, 1998, the Imm gration and Naturalization
Service ("INS") comenced renoval proceedi ngs agai nst

petitioner. The initial notice to appear charged petitioner

3 Section 53a-73a, Conn. Gen. Stat. (1996), provides:

Sexual assault in the fourth degree: Cl ass
A m sdeneanor

(a) A person is guilty of sexual assault in
the fourth degree when: (1) Such person
intentionally subjects another person to
sexual contact who is (A) under fifteen
years of age . . .; or (2) such person

subj ects another person to sexual contact

wi t hout such ot her person's consent

(b) Sexual assault in the fourth degree is
a class A m sdeneanor or, if the victim of
the offense is under sixteen years of age,
a class D fel ony.

4 Atranscript of the crimnal hearing at which
petitioner entered his plea, dated February 25, 1997,
descri bes the factual basis for the charges agai nst
petitioner. The incident in question occurred in 1996 and
involved a 12-year-old girl. Petitioner admtted to massagi ng
her genital area externally and her breasts. He denied
digital penetration. Before accepting his plea, the judge
expl ained to petitioner that by pleading guilty, he could be
deported, denied naturalization, and refused readm ssion into
the United States. Petitioner acknow edged that he was aware
of these potential consequences. (Gov't's Ex. C.)
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with deportability under INA § 237(a)(2)(A)(ii), 8 U S.C. 8§
1227(a)(2)(A)(ii), because of his conviction of two crines

i nvol ving noral turpitude not arising out of a single schene
of crimnal msconduct. (Gov't's Ex. D.) On August 3, 1999,
addi ti onal charges of deportability were | odged agai nst
petitioner under INA 8 237(a)(2)(A)(iii), 8 US.C. 8§
1227(a)(2)(A)(iii), based upon his conviction of an aggravated
felony, as defined in INA 8§ 101(a)(43)(F), 8 U S.C. 8§
1101(a)(43)(F),®> a crime of violence, as defined in 18 U S.C
8 16, for which the termof inprisonment ordered was at | east
one year. On February 23, 2000, a third charge of
deportability was | odged based upon petitioner's conviction of

an aggravated felony, as defined in INA § 101(a)(43)(A), 8

5> Section 101(a)(43)(F), INA, defines "aggravated fel ony"
as including a "crine of violence (as defined in section 16 of
Title 18, but not including a purely political offense) for
which the termof inprisonnent [is] at |east one year." 8
US C 8 1101(a)(43)(F). The term™"crine of violence" is
defi ned as

(a) an offense than has as an el enent the
use, attenpted use, or threatened use of
physi cal force against the person or
property of another, or

(b) any other offense that is a fel ony and
that, by its nature, involves a substanti al
ri sk that physical force against the person
or property of another may be used in the
course of commtting the offense.

18 U.S.C. §8 16 (enphasis added).
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US C 8§ 1101(a)(43)(A), alawrelating to "child abuse."®
(Gov't's Ex. E & F.)

A renoval hearing was held on February 29, 2000,"’
foll owing which the I'mm gration Judge ("1J") rendered his oral
decision. The IJ held that there was insufficient evidence
for the court to determ ne that the two convictions arose
other than in a single scheme of crimnal m sconduct and,
t hus, petitioner was not deportable under INA §
237(a)(2) (A (ii), as originally charged. (Gov't's Ex. H at
3.) The 1J also found that petitioner's conviction under
Conn. Gen. Stat. 8 53a-73a for sexual assault in the fourth
degree did not constitute a crinme of violence because physical
force was not a required elenment of that crime. (Gov't's EX.
Hat 3.) Wth respect to petitioner's conviction for risk of
injury to a mnor, the IJ held that Conn. Gen. Stat. 8§ 53-21
was a divisible statute and that "the crimnal transcript
clarifies that violence is, as a categorical approach,

i nherent; and thus, it need not be an el enent. See Matter of

6 As the |J noted, the third charge | odged agai nst
petitioner under INA 8 237(a)(2)(A)(iii) used the phrase
"child abuse,” which is slightly different than the phrase set
forth in INA 8 101(a)(43)(A), which defines "aggravated
fel ony" as including "nmurder, rape, or sexual abuse of a
mnor." 8 U S.C. 8§ 1101(a)(43)(A) (enphasis added).

’ There had been three prior hearings which had been
adj ourned for various reasons.



B-, 21 1. & N. Dec. 287 (BIA 1996)."® Thus, he sustained the
charge of deportability on the ground that petitioner's
conviction for risk of injury to a mnor was a "crine of
violence,” which falls within the definition of "aggravated
felony." Additionally, he held that it was clear fromthe
record of conviction and particularly the crimnal transcript
that the violation involved a mnor victim who was twelve
years old, and "[c]ertainly, sexual abuse of a mnor is a form
of child abuse.”" (Gov't's Ex. Hat 4.) Therefore, he held
that petitioner was deportable under INA 8§ 237(a)(2)(A)(iii)

based upon his conviction for risk of injury to a mnor, an

8 In Inre B-, the BIA held that second-degree rape, in
violation of Ml. Code Ann. 8 463(a)(3), constituted a "crine
of violence" under 18 U. S.C. 8§ 16(b), based upon the statutory
definition of the crime, not the circunmstances underlying the
alien’s conviction. 21 1. & N. Dec. at 288-89. The BIA
rejected the alien’s argunent that the crinme of statutory
rape, by its nature, did not involve a substantial risk of
physi cal force but rather only a “lack of nmental and enoti onal
capacity” on the part of the victim The BIA concurred with
the holding of the Tenth Circuit in United States v. Reyes-
Castro, 13 F.3d 377, 379 (10th Cir. 1993), that “a common
sense view of a sexual abuse law, in conmbination with the
| egal determ nation that children are generally incapable of
consent, suggests that whenever an ol der person attenpts to
sexual ly touch a child under the age of consent, there is
invariably a substantial risk that physical force will be
w el ded to ensure the child s conpliance.” Inre B-, 21 1. &
N. Dec. at 289. "The risk of violence is, indeed, "inplicit
in the size, age, and authority position of the adult in
dealing with a child.'" Id. (quoting United States v. Wod, 52
F.3d 272, 275 (9th Cir.), cert. denied, 516 U.S. 881 (1995)).




aggravated fel ony under both INA § 101(a)(43)(A)("sexual abuse
of a mnor") and INA 8 101(a)(43)(F)("crime of violence").
(Gov't's Ex. Hat 3-6.) On July 23, 2002, the Board of

| mm gration Appeals ("BIA") affirmed the decision of the 1J

wi thout opinion. (Gov't's Ex. |I.) Petitioner then filed the
instant petition for a wit of habeas corpus and a stay of
renmoval .

STANDARD OF REVI EW

Al t hough petitioner does not indicate the jurisdictional
basis for his habeas petition, we assune that it is brought
pursuant to the general habeas statute, 28 U S.C. § 2241,
under which we may review his deportation order to determ ne
whet her it violates the Constitution, laws, or treaties of the

United States. See INS v. St. Cyr, 533 U S. 289 (2001); Sol

v. INS, 274 F.3d 648, 651 (2d Cir. 2001), cert. denied, 122 S.

Ct. 2624 (2002). CQur jurisdiction under 8 2241, however, does
not extend to review ng factual or discretionary
determ nati ons by the BIA

In ruling on this petition for habeas corpus relief, we
are required to defer to the agency's interpretation of the
statutes it adm ni sters when the intent of Congress is unclear

and the agency's interpretation is reasonable. See Chevron

U S.A. ., Inc. v. Natural Resources Defense Council., Inc., 467




U S. 837, 842-43 (1984); Mugalli v. Ashcroft, 258 F.3d 52, 55

(2d Cir. 2001); Sutherland v. Reno, 228 F.3d 171, 174 (2d Cir.

2000). In contrast to situations where the agency is
interpreting a statute it is charged with adm nistering, we
owe no deference to the BIA's interpretation of state or
federal crimnal |aws, because the BIA is not charged with

adm ni stering those |laws. See Sutherland, 228 F.3d at 174.

Thus, we review the BIA's interpretation of state crimna

statutes de novo. |d. (citing Mchel v. INS, 206 F.3d 253,

262 (2d Cir. 2000)); see also Sui_v. INS, 250 F.3d 105, 112-13
(2d Cir. 2001)(holding that a court should afford deference to
the BIA's interpretation, if reasonable, of the phrase

"aggravated felony" set forth in the I NA but the court should
review de novo the BIA's determ nation of whether the el enents

of a state-law conviction nmet that interpretation).

DI SCUSSI ON

An alien may be deported if, while in this country, he is
convicted at any tine of an aggravated felony, INA §
237(a)(2) (A (iii). 8 U S.C § 1227(a)(2)(A)(iii). "Aggravated
felony”" is then defined in INA § 101(a)(43), which lists 21
different crines, including (1) "a crime of violence (as
defined in section 16 of Title 18 . . .) for which the term of

i nprisonment [is] at | east one year,”" 8 U S.C 8§



1101(a)(43)(F), and (2) "sexual abuse of a mnor." 8 US.C §
1101(a)(43)(A). In defining "crinme of violence," the |INA
adopts the definition set forth in the federal crin nal
statutes, which includes "(a) an offense that has an el enent
the use, attenpted use, or threatened use of physical force.
or (b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force
agai nst the person of another . . . may be used in the course
of committing the offense.” 18 U S.C. § 16; see Note 5,
supra. No definition of "sexual abuse of a mnor," however,
is set forth in the I NA or adopted therein by reference. The
I J found that petitioner's conviction for risk of injury to a
m nor, under Conn. Cen. Stat. § 53-21,°% constituted an

aggravated fel ony under both of these sections.

® In petitioner's "Sur-Response," he asserts that "[t]he
subsection Petitioner was convicted of has been specified by
the conviction record to be 53a-21(a)(1), quoted in
Respondent's Exhibit L, pg 8." Exhibit L is a brief filed by
t he Governnment in the case of Anthony Rohan Sinpson v.
Ashcroft, Civ. No. 3:02CV1645(AVC), in which it appears that
Si npson was convi cted under subsection (a)(1l) of the risk of
injury statute. (The Government incorrectly cites the risk of
injury statute as 8 53a-21. The correct citation is 8 53-21.)
This brief has no rel evance what soever to petitioner's
conviction. We find no reference to the specific subsection
of 8 53-21 under which petitioner was convicted in any of the
docunments provided to the Court. See Discussion at 34-35,
infra. Additionally, we note that petitioner could not have
been convicted under subsection (a)(1), for at the time of his
crime, Conn. Gen. Stat. 8§ 53-21 (1996) did not contain
subparts (a) and (b). See Note 2, supra.
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Petitioner argues that the |IJ erred as to both findings.
First, he asserts, the IJ should have considered only the
statute itself and the elenments that nmust be proved
t hereunder, not the specific actions of petitioner in the
conm ssion of the crinme. |In that regard, because physical
force or violence is not a required elenment of the statutory
of fense of risk of injury to a mnor, petitioner maintains
that it does not nmeet the definition of a "crinme of violence"
under INA § 101(a)(43)(F). Second, he argues that, in
determ ni ng whet her the offense of risk of injury constitutes
"sexual abuse of a mnor" under INA 8§ 101(a)(43)(A), the 1J
used an incorrect definition of "sexual abuse of a mnor," and
he urges this Court to adopt the nore restrictive definition
set forth in the crimnal code, 18 U S.C. 88 2242, 2243, 2246.
However, even when the broader definition is applied,
petitioner contends that neither the statutory el enments of
risk of injury nor his actions nmeet the requirements for
"sexual abuse of a mnor." Therefore, he argues, the charge
of deportation based upon his conviction of an aggravated
felony is in violation of the laws of the United States.

|. Whether Risk of Injury to a Mnor Under Conn. Gen. Stat. 8§

53-21 Is a "Crine of Violence"
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A "crime of violence" under 18 U . S.C. § 16(b)* has two
constituent elenments: (1) that it is a felony; and (2) that
the crime, "by its nature,” involves a substantial risk that

physi cal force may be used. See Sutherland, 228 F.3d at 175;

In re Sweetser, 22 1. & N. Dec. 709. There is no question

that the crinme of risk of injury to a m nor under Conn. GCen.
Stat. 8§ 53-21 is a felony. The only question is whether this
statutory offense "by its nature" involves a substantial risk
t hat physical force nmay be used agai nst the person of another
in the course of committing the crine.

A. Whether a Categorical Approach Should be Applied To
Determ ne Whether Risk of Injury Is a "Crinme of Violence"

At the outset, petitioner argues that, in determ ning
whet her his conviction for risk of injury constitutes a "crine
of violence,” we are limted to a consideration of the statute

itself and the elenments that must be proved thereunder -- not

10 Although the IJ did not cite specifically to
subsection (b) of § 16, it is apparent fromhis reference to
violence as "inherent” in the crime of risk of injury to a
m nor that he was relying on subsection (b). Additionally, as
di scussed bel ow, the Connecticut Supreme Court has held that
physical force is not a required element of the offense of
risk of injury to a mnor under Conn. Gen. Stat. 8§ 53-21. See
State v. Rivera, 260 Conn. 486, 492 (2002). Thus, it would
not constitute a "crime of violence" under the definition in §
16(a). See also In re Sweetser, 22 1. & N Dec. 709 (BIA
1999) (en banc) (hol ding that a conviction under Col o. Rev.

Stat. § 18-6-401 for crimnally negligent child abuse was not
a crime of violence under 18 U.S.C. 8 16(a) because physi cal
force was not an elenent of that crine).

11



the specific actions of petitioner. (Pet'r's Reply at 1.)
The Governnment agrees that a categorical approach shoul d be
applied to determ ne whether a state statute, by its nature,
constitutes a crime of violence under 18 U.S.C. 8§ 16(b),

citing Dalton v. Ashcroft, 257 F.3d 200, 203 (2d Cir. 2001).

However, the Governnment maintains that if the state statute is
divisible — in other words, if it enconpasses offenses that
both are and are not crines of violence — then the Court nust

| ook beyond the statute to the record of conviction to
determ ne whether the specific offense of which petitioner was
convicted constitutes a "crime of violence." (Gov't's Mem at
4-5.) Petitioner, however, responds that it was error for the
|J to consider the transcript of his crimnal plea and asserts
that this Court should not consider the plea transcript in
anal yzi ng whet her a conviction for risk of injury under Conn.
Gen. Stat. 8 53-21 constitutes a conviction for a crime of
violence. (Pet'r's Reply at 1-2.)

In Dalton v. Ashcroft, 257 F.3d at 203, the Second

Circuit endorsed a categorical approach to determ ni ng whether
a particular offense falls within the definition of "crine of
vi ol ence. "

Under the | anguage of the statute, a 8§

16(b) "crinme of violence" is analyzed "by

its nature."” W believe that this | anguage

conpels an analysis that is focused on the

12



intrinsic nature of the offense rather than
on the factual circunstances surroundi ng
any particular violation. See United
States v. Velazquez-Overa, 100 F.3d 418,
420-21 (5th Cir. 1996) (citing Taylor v.
United States, 495 U. S. 575, 110 S. Ct.
2143, 109 L. Ed. 2d 607 (1990)); United
States v. Aragon, 983 F.2d 1306, 1312 (4th
Cir. 1993); United States v. Rodriguez, 979
F.2d 138, 140-41 (8th Cir. 1992). Under

t hi s approach, commonly referred to as the
"categorical approach” to crimn na

statutory interpretation, "the singular
circunstances of an individual petitioner's
crimes should not be considered, and only
the m nimum crim nal conduct necessary to
sustain a conviction under a given statute
is relevant[.]" Mchel v. INS, 206 F.3d at
270 (Cal abresi, J., dissenting); see also
Tapia Garcia v. INS, 237 F.3d 1216, 1221-22
(10th Cir. 2001) (citations onmtted).

Based upon the | anguage of the statute
requi ring analysis of the "nature" of the
crime, as well as by analogy to this
Circuit's law regarding noral turpitude, we
bel i eve that the categorical approach is
appropriate for determ ni ng whet her an
offense is a crinme of violence under §
16(b) in the context of deportation
proceedi ngs.

Id. (footnote omtted). The Court noted that this categorical
approach was in accord with that of other circuits and was the
“traditional nethod" used by the BIA to determ ne "whether an

of fense constituted a deportable crinme under the | NA,

i ncludi ng an aggravated felony, and, in turn, a crine of

vi ol ence under 8§ 16(b)." 1d. at 204-05, n.6 (citing cases);

see also Sui_v. INS, 250 F.3d at 116-17 (endorsing this
approach based on the guidance fromthe Suprene Court in
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Taylor v. United States, 495 U S. 575 (1990)); In re Martin,

23 1. & N Dec. 491, 498 (BI A 2002)(en banc) (applying the
Second Circuit's categorical approach to determne if a
Connecticut conviction for third-degree assault was a
conviction for a crinme of violence).

We agree that a categorical approach is appropriate.
Appl ying this approach, we evaluate the "m ni mum cri m nal

conduct" necessary to sustain a conviction under Conn. GCen.

1 In Taylor, the Suprenme Court addressed the issue of
whet her the term "burglary" as used in a federal sentence
enhancenent statute should be defined in the sane manner as it
was defined by the state of conviction, or whether instead it
shoul d adopt a uniformdefinition of the crime, which m ght
not include some offenses formally | abeled "burglary" by the
various states. 495 U. S. at 579-80. The Court concl uded that
it was inplausible that Congress intended the neaning to
depend on the definition adopted by the state of conviction
since such a conclusion would nean that the sane conduct could
have different results for federal sentencing purposes if
state | abeling schenes varied. 1d.

By anal ogy, the Second Circuit in Sui reasoned that the
| abel given to a conviction under state | aw should not control
the inm gration consequences attached to it. 250 F.3d at 115.
| nstead, the Court approved the BI A s approach, which | ooked
at the mnimumrequired el ements of the offense under state
| aw to determ ne whether that offense fell within the federal
definition of "aggravated felony.” [d. The Court in Sui
cautioned, however, that in making this determ nation a court
shoul d consider only the elenments of the offense of conviction
and not the factual circunstances of the crinme. 1d. at 116.
Ot herwi se, the BIA and the courts would have to undertake the
"daunting" task of | ooking beyond the record of conviction to
det erm ne whet her the underlying facts anounted to one of the
enunerated crinmes constituting an "aggravated felony." 1d. at
117-18.
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Stat. 8 53-21 in order to determ ne whether the offense of
risk of injury to a mnor "by its nature, involves a
substantial risk that physical force" may be used agai nst the

person of another. 18 U.S.C. 8§ 16(b); Chery v. Ashcroft, No.

3:01CVv1883(PCD), slip op. at 3 (D. Conn. May 21, 2002); In re
Sweetser, 22 1. & N. Dec. 709 (phrasing the issue as whet her
the "nature of the crime -- as elucidated by the generic

el ements of the offense -- is such that its conm ssion woul d
ordinarily present a risk that physical force would be used
agai nst the person or property of another irrespective of

whet her the risk devel ops or the harmactually occurs"); In re
Ranps, 23 I. & N. Dec. 336, 340 (BI A 2002)(en banc) (hol di ng
that it is the conduct required to obtain a conviction, rather
t han the consequences resulting fromthe crime, that is

relevant). As the BIA stated in In re Sweetser, 22 |. & N

Dec. 709, "[t]he reason for this approach is clear: either a

crime is violent "by its nature' or it is not. 18 U.S.C. 8§
16(b). It cannot be a crinme of violence '"by its nature' in
sone cases, but not in others.” (Internal citations omtted).

Qur review of the state statute in this regard is de novo.
B. Whether Conn. Gen. Stat. 8§ 53-21 is a Divisible Statute
For Purposes of Determ ning Whether Petitioner's Conviction
for Risk of Injury is a "Crinme of Violence"

Before applying this categorical approach to
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Connecticut's risk of injury statute, however, we nust
determ ne whet her Conn. Gen. Stat. 8 53-21 is a divisible
statute -- in other words, whether it enconpasses offenses
that both are and are not "crimes of violence." See

Sut herl and, 228 F.3d at 177, n.5; Ramrez-Pina v. INS, 32 Fed.

Appx. 839, 841 (9th Cir.), cert. denied, —U S. — 123 S. Ct.

296 (2002). |If the statute is divisible into discrete
subsections or parts that do and do not involve "crines of
violence,” this Court then follows what has been referred to
as a "nodified categorical approach” in which we |ook to the
record of conviction, including the indictment, plea, verdict,
and sentence (or any other docunents adm ssible under the
federal regulations to prove a crimnal conviction, see 8

C.F.R 8§ 3.41 (1995))' to determn ne whether the actual offense

2 The regulations, 8 CF.R § 3.41(a), entitled
"Evi dence of crimnal conviction,” |lists the docunents or
records that are adm ssible in a proceeding before an 1J to
prove a crimnal conviction. These include:

(1) A record of judgnent and conviction;
(2) A record of plea, verdict and sentence;
(3) A docket entry from court records that
i ndi cates the existence of a conviction;
(4) Mnutes of a court proceeding or a
transcript of a hearing that indicates the
exi stence of a conviction;

(5) An abstract of a record of conviction .

(6) Any docunent or record prepared by, or
under the direction of, the court in which
the conviction was entered that indicates

16



of which the alien was convicted qualifies as a crine of

violence. See Ye v. INS, 214 F.3d 1128, 1133 (9th Cir. 2000);

Sol orzano-Patlan v. INS, 207 F.3d 869, 875 (7th Cir. 2000);

Wadman v. INS, 329 F.2d 812, 814 (9th Cir. 1964); see also

Pi chardo-Sufren, 21 1. & N. Dec. 330, 334 (BI A 1996) (en

banc).®® The courts have enphasized

t he exi stence of a conviction.

13 The rationale underlying this limted review was
explained by the BIAin |In re Pichardo-Sufren, 21 |I. & N. Dec.
at 334-36. In that case, the alien had been convicted under
state law of crimnal possession of a weapon in the third
degree. He was charged with deportability based on his
conviction for possession of a firearmunder |INA 8
241(a)(2)(C). The BI A found the state penal statute to be
divisible -- it enconpassed crinmes which did and did not
involve firearms. The only evidence of the alien's conviction
t hat had been introduced was a certificate of disposition
which failed to identify the subsection of the state penal
statute under which the alien had been convicted or the weapon
t hat he was convicted of possessing. The alien, however,
admtted that he had a gun in his possession at the tinme of
his arrest. The BIA held that it was error for the 1J, in
finding the alien deportable, to rely on the alien's testinony
detailing the incident underlying his weapons conviction. The
Bl A expl ai ned:

[ T] he principle of not |ooking behind a
record of conviction provides this Board
with the only workabl e approach in cases
where deportability is prem sed on the

exi stence of a conviction. [If we were to
al | ow evidence that is not part of the
record of conviction as proof of whether an
alien falls within the reach of section
241(a)(2)(C) of the Act, we essentially
woul d be inviting the parties to present
any and all evidence bearing on an alien's
conduct | eading to the conviction,
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that it is not what the alien did, but the crinme of which he
was convicted, determ ned by the record of conviction, that is
di spositive. Ye v. INS, 214 F.3d at 1133 (holding that, once
the statute is found to be divisible, the court nust |ook to
t he chargi ng papers and judgnment of conviction to determne if

the actual crine of which defendant was convicted was a crine

i ncludi ng possibly the arresting officer's
testimony or even the testinony of
eyewi t nesses who may have been at the scene
of the crinme. Such an endeavor is

i nconsi stent both with the streamined

adj udi cation that a deportation hearing is
intended to provide and with the settled
proposition that an I mm gration Judge
cannot adjudicate guilt or innocence.

If we were to nake an exception here and
accept the respondent's testinony as proof
of his deportability under section
241(a)(2)(C) of the Act, there would be no
cl ear stopping point where this Board coul d
l[imt the scope of seem ngly dispositive
but extrinsic evidence bearing on the
respondent’'s deportability. We believe
that the harmto the systeminduced by the
consi deration of such extrinsic evidence
far outwei ghs the beneficial effect of
allowing it to formthe evidentiary basis
of a finding of deportability.

Id. at 335-36. Accordingly, the BIA held that the INS s
charge of deportability failed. See also In re Teixeira, 21
. & N. Dec. 316, 319-20 (BI A 1996) (en banc) (hol di ng that an

I J could not consider a police report as part of the record of
conviction to determ ne whether an alien had conmtted a
firearms of fense, because the police report could enconpass
many of fenses with which the alien was never charged or

convi cted).
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of violence, but enphasizing that the court is not to exan ne
the particular facts underlying the conviction); 1ln re

Madrigal -Calvo, 21 I. & N. Dec. 323, 326-27 (BI A 1996) (en

banc) (all owi ng the consi deration of a plea and sentencing
hearing transcript as part of the record of conviction); In re
Martin, 23 1. & N. Dec. at 493, 511 (all ow ng exan nation of
the plea transcript). This determ nation we nmake de novo,
based upon our review of the statute and the m ni nrum conduct
necessary to sustain a conviction under this statute. See

Dal ton v. Ashcroft, 257 F.3d at 203.

1. Two General Types of Conduct Proscribed by 8§ 53-21

In State v. Jason B, 248 Conn. 543, 567-68, cert. denied,

528 U. S. 967 (1999), the Court held that it is well settled

that 8 53-21 (1993)' "proscrib[es] two general types of

14 The version of 8§ 53-21 in effect in 1993 and the
subj ect of the decision in State v. Jason B read as foll ows:

Conn. Gen. Stat. § 53-21. |Injury or risk of
injury to, or inmpairing norals of, children

Any person who wilfully or unlawfully
causes or permts any child under the age
of sixteen years to be placed in such a
situation that its |life or linb is
endangered, or its health is likely to be
injured, or its norals likely to be

i mpai red, or does any act likely to inpair
the health or norals of any such child,
shall be fined not nore than five hundred
dollars or inprisoned not nore than ten
years or both.
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behavior likely to injure physically or inmpair the norals of a
m nor under sixteen years of age: (1) deliberate indifference
to, acquiescence in, or the creation of situations inimcal to
the mnor's noral or physical welfare and (2) acts directly
perpetrated on the person of the mnor and injurious to his

nmoral or physical well-being,” citing State v. Perruccio, 192

Conn. 154, 159, appeal disni ssed, 469 U. S. 801 (1984). Accord

State v. Dennis, 150 Conn. 245, 250 (1963).1%

a. "Deliberate Indifference" O fenses Under The
First Part of Conn. Gen. Stat. 8§ 53-21(1)

The first part of subsection (1), proscribing conduct
wher eby soneone "wilfully or unlawfully causes or permts any
child under the age of sixteen years to be placed in such a
situation that the life or linb of such child is endangered,

and the health of such child is likely to be injured or the

The 1993 version did not contain subsection (2), which was
part of the statute in effect in 1996 at the tinme of
petitioner's crime. See Note 1, supra. To the extent that

t he Connecticut Suprenme Court found the 1993 version of § 53-
21 to have two distinct purposes, that finding would be even
nore pronounced under the 1996 version, which added the second
subsection involving contact with the intimte parts of a
child under the age of sixteen.

5 See also State v. Burton, 258 Conn. 153, 163 (2001)
(holding that the trial judge erred in instructing the jury on
t he physical endangernent portion of the statute when the
def endant was charged only with the risk of injury to a child
by doing an act likely to inpair the norals of a child under
t he age of sixteen).
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noral s of such child are likely to be inpaired," covers
conduct where a defendant causes or permts a child to be
pl aced in a dangerous situation. Conn. Gen. Stat. 8§ 53-
21(1)(1996). As the Connecticut Supreme Court expl ained,

the first part of 8 53-21 prohibits the
wi | ful creation of a "situation" likely to
impair the health of a child and thus
enconpasses the protection of the body as
well as the safety and security of the
envi ronnment in which the child exists, and
for which the adult is responsible. . . .
The plain | anguage of the first part of §
53-21 indicates the |legislature's
understanding that there is a broad cl ass
of intentional conduct that can put a
child' s well-being seriously at risk

wi t hout any physical contact by the

per petrator.

State v. Payne, 240 Conn. 766, 774 (1997)(citations omtted).

Thus, the courts have held that "a failure to act when
one is under a duty to do so, thereby permtting such a
dangerous situation to exist, may be sufficient to support a

conviction under this statute.” State v. Dum ao, 3 Conn. App.

607, 614 (1985). Illustrative cases uphol ding convictions

under the first part of 8 53-21(1) include State v. M randa,

260 Conn. 93, 116-18 (uphol ding the defendant's conviction
under 8§ 53-21 where he was aware of the child' s abuse by her
nmot her and he permtted the child to be subjected to

addi ti onal abuse), cert. denied, --- US — 123 S. C. 224

(2002); State v. Branham 56 Conn. App. 395 (uphol ding the
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def endant's conviction for risk of injury when he left his
three young children unattended in an apartnment for

approxi mately one hour), cert. denied, 252 Conn. 937 (2000);

and State v. George, 37 Conn. App. 388 (1995)(upholding a

conviction where the defendant left a 17-nonth old child
unat t ended at honme).

In those cases, often referred to as "deliberate
i ndi fference" cases, a defendant need not physically touch the

child, nor is there any substantial risk that the defendant

woul d use physical force against the child.® See State v.
Schriver, 207 Conn. 456, 467 (1988). Thus, convictions under
the "deliberate indifference" prong of 8 53-21(1) would not
fall within the ambit of "crimes of violence." These are not
crimes that "by [their] nature, involve[] a substantial risk

t hat physical force against the person or property of another
may be used in the course of commtting the offense.” 18

US. C 8 16(b); see also Dalton v. Ashcroft, 257 F.3d at 207

(noting that there are many crinmes of gross negligence or

% |n State v. Smith, 73 Conn. App. 809, 813 (2002), the
court held that the state nmust prove three essential elenents
to sustain a conviction under 8§ 53-21(1): (1) that the
def endant’' s conduct was w | ful or unlawful, (2) that the
def endant created, acquiesced in, or was deliberately
indifferent to a situation that was likely to be harnmful to
the victims health or norals, and (3) that the victimwas
| ess than sixteen years ol d.
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reckl ess endangernent that involve a substantial risk of
injury but do not involve the use of force, such as |eaving an

infant alone near a pool); In re Sweetser, 22 I. & N. Dec. 709

(holding that an alien's conviction for crimnally negligent
child abuse under Colorado law for leaving a child unattended
in a bathtub did not constitute a "crime of violence"). Less
clear, however, is whether a conviction under the remaining
portions of Conn. Gen. Stat. 8§ 53-21 (1996) is a conviction
for a "crime of violence."

b. "Acts Likely to Inpair the Health or Morals" of
a Child Under The Second Part of Conn. CGen. Stat. 8§
53-21(1)

The second part of subsection (1) of Conn. Gen. Stat. 8§
53-21 (1996) crimnalizes in very broad terms "any act likely
to inmpair the health or norals” of a child. Faced with
numer ous constitutional challenges to this statute as "void
for vagueness," the Connecticut Supreme Court has limted its

application to acts directly perpetrated on the person of a

m nor, whether the inpairnment was physical or nental. State

v. Schriver, 207 Conn. at 467.' The Connecticut Suprene

7 1n State v. Schriver, 207 Conn. at 466, the Court held
t hat defendant's grabbing the waist of a fully clothed m nor
while uttering sexually suggestive remarks was not the type of
| emd conduct proscribed by 8 53-21 (1986). The Court held that
there was no significant risk of physical injury and,
therefore, the conduct did not fall under the part of 8§ 53-21
that forbids conduct likely to injure the health of a m nor.
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Court, after reviewi ng the "extensive" and "authoritative"
“judicial gloss"!® placed on the neaning of "likely to inpair
the health and noral s" of a m nor, concluded that there were
two types of conduct proscribed by this portion of the
statute. First, the Court held that the standard set forth in

State v. Pickering, 180 Conn. 54 (1984), established the

governi ng standard for prosecutions involving the likely noral
i mpai rment of a mnor, and that it was only when there was a
del i berate touching of the private parts of a child under the
age of sixteen in a sexual or indecent manner that the

"nmoral s" provision of this section would be viol at ed.

The Court also refused to extend 8 53-21 to cover conduct that
created a cogni zable risk of nental injury to a mnor victim

unl ess there was an act by the defendant directly perpetrated
on the person of the mnor. [d. at 467.

8 The Court in Schriver, held that 8§ 53-21 failed to
articulate a definite standard for determ ning whether the
conduct of a defendant was permtted or prohibited. The Court
noted that, as witten, "'"any act' may violate the statute so
long as it is '"likely to inpair' a mnor's health or norals."
207 Conn. at 462. The Court held that the phrase "any act,"
standi ng al one, did not provide potential violators, police
officers, or juries with any gui dance because no specific
intent was required. 1d. The Court further observed that
the focus of the statute was not "measurably narrowed"” by the
phrase "likely to inmpair," which seemed to authorize police
officers and jurors to determ ne cul pability subjectively.
Ild. Thus, rather than providing objective certainty, the
Court found that this phrase conmpounded the vagueness of the
statute. 1d. Accordingly, the Court turned to the judicial
deci sions that had upheld convictions agai nst chall enges that
the statute was void for vagueness.
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Schriver, 207 Conn. at 463, 465. Second, with respect to
conduct likely to injure the health of a mnor, the Court held
that the casel aw provided "an authoritative judicial gloss
that limts the type of physical harm prohibited by § 53-21 to
i nstances of deliberate, blatant abuse." 1d. at 466. Thus,
the Court concluded that, as an "irreducible mnimm . . any
prosecution under the second part of 8§ 53-21[(1)] [requires]
an act directly perpetrated on the person of a mnor. . . ."
Id. at 467 (citations omtted).

Illustrative cases uphol ding convictions under this part

of subsection (1) are State v. Torrice, 20 Conn. App. 75

(defendant's physically abusing a child), cert. denied, 213

Conn. 809 (1989); State v. Tucker, 50 Conn. App. 506

(defendant's grabbing an 11-year old, lying on top of her,
whi |l e hol ding his hand over her nouth, during his repeated
attenmpts to force his tongue into her nmouth violated the risk

of injury statute), cert. granted in part, 247 Conn. 928

(1998), review dism ssed as inprovidently granted, 248 Conn

668 (1999); State v. McCary, 207 Conn. 233, 234-39
(1988) (defendant's severely beating a two-year-old girl with a

belt); and State v. Pickering, 180 Conn. 54 (1980) (hol ding

that the deliberate touching of the private parts of a child

under the age of sixteen in a sexual and indecent nmanner was
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conduct proscribed by the second prong of subsection (1)).

c. "Contact with the Intimate Parts of a Child"
Under Conn. Gen. Stat. 8 53-21(2)

Addi tionally, subsection (2) of Conn. Gen. Stat. § 53-21
(1996) crim nalizes conduct where the defendant has contact
with the intimate parts of a child under the age of sixteen in
a sexual or indecent manner, likely to inpair the health or
nmorals of that child. The required elenents of the crine of
risk of injury to a m nor under subsection (2) are: (1) that a
person have contact with the intimate parts of a child or
subjects a child to contact with the intimte parts of that
person; (2) that the child be under the age of sixteen; (3)
that the contact take place in a sexual or indecent nmanner;
and (4) that the conduct is likely to inmpair the health or

norals of the child. See State v. Winer, 61 Conn. App. 738,

745, cert. denied, 256 Conn. 902 (2001). The Connecti cut

Suprenme Court has held that Conn. Gen. Stat. § 53-21(2)(1996)
"does not contain an el enent of physical violence; nor does it
require actual inpairment of the health or noral values of a

child." State v. Rivera, 260 Conn. at 492 (second enphasis in

original).

2. \hether a Conviction Under The Second Prong of § 53-
21(1) or 8 53-21(2) Is a Conviction For a "Crinme of
Vi ol ence”

We nust now deci de whet her a conviction for risk of
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injury under the second part of Conn. Gen. Stat. 8§ 53-21(1) or
under 8§ 53-21(2) is a conviction for a "crinme of violence," as
that term has been defined by 18 U S.C. § 16(b). It is the
nature of the crine, i.e., whether the crime involves a
substantial risk of physical force, that is critical to our

deci si on. See In re of B-, 21 1. & N Dec. at 289. "Wher e

such a risk is present, the crime is to be considered a crinme
of violence for purposes of 18 U S.C. 8§ 16(b) w thout regard
to whether the elenments of the underlying offense include use,
attenmpted use, or threatened use of force.” 1d.

We find that convictions under § 53-21(1) for acts likely
to injure the health of a mnor constitute crinmes of violence.
As di scussed above, the Connecticut Suprenme Court has held
that these crines require an act perpetrated on a m nor that
amounts to "deliberate, blatant abuse."™ Schriver, 207 Conn
at 466. We have no difficulty in holding that, such crines,
by their nature, involve a substantial |ikelihood that
physi cal force against the person of the mnor wll be
enpl oyed in the course of commtting the crine.

Addi tionally, we hold that convictions under § 53-21(1)
for an act likely to injure the morals of a m nor, which
require the deliberate touching of the private parts of a

child in a sexual or indecent manner, id. at 463, 465, and
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convi ctions under 8 53-21(2), which has simlar requirenments,
are "crinmes of violence."
Al t hough neither section contains a requirenent that

physi cal force be enployed, see State v. Rivera, 260 Conn. at

490, the Connecticut Suprenme Court has treated a conviction
for risk of injury under 8§ 53-21(2), arising out of the sexua
assault of child victinms as violent in nature. In Rivera, the
def endant had been charged with risk of injury to a m nor and
second degree sexual assault based upon his sexual assault of
two of his young relatives. Noting that neither the sexual
assault statute nor the risk of injury statute contains an
el ement of physical violence, the Court held that,
neverthel ess, the defendant's crinme was violent in nature.
|d. at 492. The Court concurred with the reasoning of the
United States Supreme Court, which has regarded the crine of
sexual assault as violent in nature irrespective of whether it
i's acconpani ed by physical violence. 1d. at 491.

"Short of hom cide, [sexual assault] is the

ultimite violation of self. It is also a

violent crime because it normally involves

force, or the threat of force or

intimdation, to overcone the will and the

capacity of the victimto resist.

[ Al t hough sexual assault] is very often

acconpani ed by physical injury to the

[victim ... [it] can also inflict nmental

and psychol ogi cal damage."

Ri vera, 260 Conn. at 491-92 (quoting Coker v. Ceorgia, 433
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U.S. 584, 597-98 (1977))(alterations in original).

Wth respect to crinmes where physical force is not a
required el enent of the offense, the courts have al so focused
on whet her | ack of consent on the part of the victimwas a

required elenent. |In Sutherland, the Second Circuit analyzed

t he question of whether a conviction under Mass. Gen. Laws ch.
265, 8§ 13H,'°® for indecent assault upon a person over the age
of fourteen, constituted a "crinme of violence" under 18 U.S.C.
8§ 16(b). In holding that indecent assault was a crime of

vi ol ence, the Second Circuit's focused on the fact that "lack
of consent [was] a requisite element of a 8 13H violation."
Id. (citations omtted). The Court held that a violation of 8§
13H, "by its nature, presents a substantial risk that force
may be used in order to overconme the victims |lack of consent
and acconplish the indecent touching." 1d. (original
enphasis). "Because the victinm s non-consent is a necessary
el ement for conviction under Mass. Gen. Laws ch. 265, 8§ 13H,

we hold that petitioner was convicted of a 'crinme of violence

19 Because the statute itself did not set forth the
el ements of the offense, the Court | ooked to Massachusetts
case |l aw which defined the crine as "a touching that when
judged by the normative standard of societal nores, is
viol ative of social and behavioral expectations, in a manner
which is fundanentally offensive to contenporary noral val ues
and which the commmpn sense of society would regard as
i modest, immoral, and inproper.” Sutherland, 228 F.3d at 176
(internal citations and quotation marks omtted).
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within the meaning of 18 U.S.C. § 16(b)." Id. at 177; see

also United States v. Reyes-Castro, 13 F.3d 377, 379 (10th

Cir. 1993) (holding that, because the crine of rape involved a

non-consensual act, there was a substantial risk that physical

force may be used in committing the offense).
Al t hough the risk of injury statute, Conn. Gen. Stat.

53-21, does not include a requirenment of |ack of consent on

the part of the child victim the statute expressly limts its

application to children under the age of sixteen, which is the

age of consent in Connecticut. ee Conn. Gen. Stat. 8§ 53a-

71; see generally State v. Jason B, 248 Conn. at 568 (in which

t he Connecticut Supreme Court noted that there is a

"significant judicial gloss with respect to 8§ 53-21 [1993]

to the effect that the act of having sexual intercourse with

a child under sixteen years of age was a violation of the
statute regardl ess of whether there was consent by the

child"); State v. Plude, 30 Conn. App. 527 (holding that

consent is not a defense to a violation of § 52-31), cert.
deni ed, 225 Conn. 923 (1993). Thus, the Connecti cut

Legi sl ature has made the determ nation, as expressed in Conn.
Gen. Stat. 8§ 53a-71, that children under the age of sixteen

are not adults capable of making an intelligent choice in
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matters relating to sex.?® See State v. Jason B, 248 Conn. at

577.
| n anal ogous cases involving child victinms who are
i ncapabl e of giving their consent to the sexual activity
i nvol ved, courts have found a substantial risk that physical
force will be used against these children to ensure their

conpliance. See United States v. Reyes-Castro, 13 F.3d at 379

(holding that a conviction under U ah Code Ann. § 76-5-404. 1%

20 | n prosecutions brought under 8 53-21 in which the
victimwas legally able to consent (because the defendant was
| ess than two years older than the victim who was at | east
thirteen years of age), the Courts have read into the statute
a defense of consent. Thus in State v. Weiner, 61 Conn. App.
at 749 & n. 6, involving sexual contact between a fourteen-
year-old and a defendant | ess than two years ol der than the
victim the Court upheld the trial court's instruction that
consent by the victimwas a defense to risk of injury. See
also State v. Perruccio, 192 Conn. 154, 165-66 (1988)(hol di ng
that a defendant, less than two years older than the fifteen-
year-old victim could not be convicted under 8 53-21 if the
victimconsented to the sexual contact).

2L Utah Code Ann. 8 76-5-404.1 (1990) provides:

A person commts sexual abuse of a child if
t he actor touches the anus, buttocks,

or genitalia of any child, the breast of a

femal e child younger than 14 years of age,

or otherw se takes indecent liberties with

a child, or causes a child to take indecent

liberties with the actor or another

with the intent to arouse or gratify the

sexual desire of any person regardl ess of

t he age of the participant.

Physical force is not a required elenment of his crime. United
States v. Reyes-Castro, 13 F.3d at 379.
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for sexual abuse of a child was a "crine of violence" under §
16(b) based upon a "common sense view of the sexual abuse
statute, in conbination with the |egal determ nation that
children are incapable of consent,” which "suggests that when
an ol der person attenmpts to sexually touch a child under the
age of fourteen, there is always a substantial risk that

physi cal force will be used to ensure the child's

conpliance"); United States v. Alas-Castro, 184 F.3d 812, 813

(8th Cir. 1999) (holding that a conviction for sexual assault
of a child under Neb. Rev. Stat. § 28-320.01(1)22 was a "crine
of violence" because this "type of contact between parties of
differing physical and enotional maturity carries a
substantial risk that physical force may be used in the course
of commtting the offense”)(internal citations and quotation

marks omtted); United States v. Rodriguez, 979 F.2d 138,

22 The Nebraska conviction at issue, sexual assault of a
child, is commtted if a person "subjects another person
fourteen years of age or younger to sexual contact and the
actor is at |east nineteen years of age or older."” "Sexual
contact" is defined, in part, as the "intentional touching of
the victims sexual or intimte parts or the intentional
touching of the victims clothing covering the inmedi ate area
of the victims sexual or intinmate parts . . . for the purpose
of sexual arousal or gratification of either party."” Neb.

Rev. Stat. § 28-318 (1995). United States v. Alas-Castro, 184
F.3d at 813.
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140-41 (8th Cir. 1992)(holding that, under |owa Code § 7009.8, %3
the offense of lascivious acts with a child was a "crinme of

vi ol ence" because it involved a substantial risk that physical
force woul d be used against the child victimin the course of

commtting the offense); Ranmsey v. INS, 55 F.3d 580, 583 (11th

Cir. 1995)(per curiam (holding that the Florida offense of

attenpted | ewd assault?* on a child under the age of sixteen is

23 |lowa Code § 709.8, entitled "Lascivious acts with a
child,” provides in relevant part:

It is unlawful for any person eighteen
years of age or older to perform any of the
following acts with a child with or w thout
the child' s consent . . . for the purpose
of arousing or satisfying the sexual
desires of either of them

1. Fondle or touch the pubes or
genitals of a child.

2. Permt or cause a child to fondle
or touch the person's genitals or

pubes.

3. Solicit a child to engage in a sex
act .

4. Inflict pain or disconfort upon a

child or permit a child to inflict
pain or disconfort on the person.

24 Section 800.04, Fla. Stat., provides in relevant part:

A person who (1) Handl es, fondles, or
assaults any child under the age of 16
years in a lewd, |ascivious, or indecent

manner . . . without comnmtting the crine
of sexual battery, commts a felony of the
second degree. . . . Neither the victims

| ack of chastity nor the victim s consent
is a defense to the crine proscribed by
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a crime of violence even though the offense m ght be
acconmpl i shed wi thout use of physical force); Inre B-, 21 1. &
N. Dec. at 289 (holding that a Maryland conviction for second-
degree rape constituted a "crine of violence" because children
under the age of fourteen are generally incapable of consent
and there was invariably a substantial risk that physical
force would be wielded to ensure the child's conpliance).

In United States v. Velazquez-Overa, 100 F.3d 418, 421-22

(5th Cir. 1996), cert. denied, 520 U S. 1133 (1997), the Court

consi dered whet her the offense of indecency with a child by
sexual contact, as defined by § 21.11(a)(1l) of the Texas Penal
Code, ?°> inherently involved a substantial risk that physica
force may be used. In holding that this offense, which
applied only to child victinms under the age of seventeen,
constituted a "crine of violence" within the nmeaning of §
16(b), the Court reasoned

[we think it obvious that such crinmes
typically occur in close quarters, and are

this section.

25 Section 21.11(a)(1) of the Texas Penal Code provides:

(a) A person commts an offense if, with a
child younger than 17 years . . ., he:

(1) engages in sexual contact with the
child;
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generally perpetrated by an adult upon a
victimwho is not only smaller, weaker, and
| ess experienced, but is also generally
susceptible to acceding to the coercive
power of adult authority figures. A child
has very few, if any, resources to deter
the use of physical force by an adult
intent on touching the child. I n such
circumstances, there is a significant

i kel'i hood that physical force may be used
to perpetrate the crine.

ld. at 422.

In United States v. Wod, 52 F.3d 272, 274-75 (9th Cir.),

cert. denied, 516 U S. 881 (1995),2% a case involving a

four-year-old victim the Ninth Circuit explained that when an
adult nmolests a child, "there is a serious risk of physical

harm just in the very nature of the offense. Such conduct is

26 Wbod i nvolved the definition of "crime of violence" in
t he career offender provisions of the Sentencing CGuidelines,
US. S G 8 4B1.2(1)(ii), which differs fromthat in 18 U.S. C
8 16(b). The touchstone of "violence" in the career offender
provisions is the risk that physical injury will result,
rather than the risk that physical force will be used in the
conmm ssion of the crine. As the BIA noted in In re Sweetser,
22 1. & N. Dec. at 709, "[a]t first blush, the difference in
phrasi ng between 18 U.S.C. 8 16 and U.S.S.G 8§ 4B1.2(1)(ii)
appears trivial because nost physical injury or harm comes
fromthe use of physical force. However, 'the use of physical
force' is an act commtted by a crim nal defendant, while the
"risk of physical injury' is a consequence of the defendant's
acts." Bearing that distinction in mnd, in the context for
which we rely on Whod, we find the reasoning of the Court to
be persuasive. See also United States v. Pierce, 278 F.3d 282
(4th Cir. 2002)(holding that the state felony offense of
t aki ng i ndecent liberties with a child categorically
constituted a crinme of violence for purposes of the career
of fender sentencing guidelines).

35



i nherently violent because the threat of violence is inplicit
in the size, age and authority position of the adult in
dealing with such a young and hel pless child." (Internal
citations and quotations omtted).

Based on this well-reasoned authority, we hold that there
is a substantial risk that physical force will be used against
children under the age of sixteen by a defendant in the course
of commtting the offense of risk of injury to a m nor under
the latter part of subsection (1) or subsection (2). Although
a violation m ght occur without the use of physical force
agai nst the child victim we conclude that there is a
substantial |ikelihood that physical force may be used in the

comm ssion of this crime. As the Court noted in United States

v. Galvan-Rodriguez, 169 F.3d 217, 219 (5th Cir.), cert.

deni ed, 528 U. S. 837 (1999), "when analyzing the operative
phrase 'substantial risk,' it is not necessary that the risk
must occur in every instance; rather a substantial risk
requires a strong probability that the event, in this case the
application of physical force during the comm ssion of the
crime, will occur.”™ (Internal citations and quotation marks
omtted). Accordingly, we agree with the Governnent that

Conn. Gen. Stat. § 53-21 (1996) nust be treated as a divisible

statute, and that a conviction under subsection (2) of the
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statute or a conviction under the second part of subsection
(1) constitutes a conviction for a "crime of violence" under
18 U.S.C. § 16(b).

We next to look to petitioner's record of conviction to
det erm ne under which portion of the statute he was convicted.

See Sutherland, 228 F.3d at 177 n.5; Mchel v. INS, 206 F.3d

at 265, n.3; Inre Teixeira, 21 |. & N. Dec. at 318; In re

Sweetser, 22 1. & N. Dec. 7009.

C. \Vhether Petitioner's Conviction for Ri sk of Injury was a
Conviction for a Crinme of Violence

We turn to the ultimte question of whether petitioner's
conviction for risk of injury under Conn. Gen. Stat. 8§ 53-21
constitutes a conviction for a crine of violence. The
difficulty we have in this case is that none of the docunents
in the immgration record specify whether petitioner was
convi cted under subsection (1) or (2) of Conn. Gen. Stat. 8§
53-21 (1996). The plea transcript, however, describes the
factual basis for his conviction as petitioner's having
touched a twelve-year-old girl's breasts and genital area
externally. (Gov't's Ex. C at 4.) As discussed above, the
pl ea transcript is considered part of the record of conviction
and may be referred to when the statute is found to be
di visible. Wen we consider the offense for which petitioner
was convicted, we find that his conviction for risk of injury
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to a mnor would fall under either subsection (2) of § 53-21,
invol ving contact with the intimte parts of a child under the
age of sixteen, or under the second part of subsection (1),
involving acts likely to inpair the health or norals of a
child.?’ In either case, as discussed above, his conviction
woul d have been for an offense that constitutes a crinme of
vi ol ence.

Petitioner relies on this Court's recent decision in

Chery v. Ashcroft, No. 3:01Cv1883(PCD)(D. Conn. My 21,

2002) (Dorsey, J.), which involved a simlar challenge to the
BI A's holding that a conviction for sexual assault in the
second degree under Conn. Gen. Stat. 8 53a-71 constituted a
crime of violence. The BIA in Chery held that Conn. Gen.

Stat. 8 53a-71, which crimnalizes sexual intercourse with a
victi munable to give consent, "by its nature, involves a
substantial risk that physical force against the victimmy be
used in the course of commtting the offense.” Slip Op. at 2.

Judge Dorsey disagreed. Applying the categorical approach

required by Dalton v. Ashcroft, he held that the n nimum

27 \While it m ght appear unnecessary to consider the
second part of subsection (1), we note that the petitioner in
Ant hony Rohan Sinpson v. Ashcroft, No. 3:02CV1645( AVC)
(Gov't's Ex. L), was convicted of risk of injury to a m nor
under subsection (1), as opposed to subsection (2), for having
sexual contact with a child under the age of sixteen
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conduct necessary for conm ssion of sexual assault in the
second degree was (1) sexual intercourse with (2) a nenber of
a protected class. Noting that the statute did not did not
inherently require the use of force nor did it require proof
of non-consent of the victim from which the use of force
could be inferred, the Court held that the 1J and Bl A had

i nproperly injected an el ement of non-consent into the statute
and thus inproperly categorized the statute as a crine of

viol ence. Slip Op. at 4-5.

That deci sion, however, did not involve a conviction for
ri sk of injury under Conn. Gen. Stat. § 53-21, which the
Connecticut courts have repeatedly held is a separate and
different offense than the crime of sexual assault in the

second degree. See State v. Weiner, 61 Conn. App. at 745;

State v. Hayes, 20 Conn. App. 737, 754, cert. denied, 215

Conn. 802 (1990); State v. Apostle, 8 Conn. App. 216, 246

(1986); State v. G bson, 75 Conn. App. 103, 2003 W 246018, at

*9 (2003). In State v. MCall, 187 Conn. 73, 91 (1982), the

Court noted that the second el ement under the risk of injury
statute, the likely inpairment of the norals or health of a
child, was not a necessary corollary of sexual intercourse.
Conversely, a conviction for sexual assault in the second

degree under Conn. Gen. Stat. § 53a-71(a)(1) required proof of
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intercourse, which is only one of a nmultitude of acts that
woul d suffice to prove risk of injury. Thus, the decision in
Chery is not controlling on the issue presented by the instant
case.

Accordingly, we hold that petitioner's conviction for
risk of injury to a mnor under Conn. Gen. Stat. § 53-21
constituted a conviction for a "crime of violence" for
pur poses of rendering himdeportable under 8 U . S.C. 8§

1227(a)(2)(A) (iii) for having conmtted an aggravated fel ony. 28

1. Whet her Risk of Injury Constitutes "Sexual Abuse of a

M nor "

Petitioner also contends that his conviction for risk of
injury does not constitute "sexual abuse of a mnor," pursuant
to INA § 101(a)(43)(A), 8 U.S.C. 8§ 1101(a)(43)(A). Petitioner

mai ntains that the 1J applied the inproper definition of

22 We do note that in the case of Sinpson v. Ashcroft,
No. 3:02CV1645(AVC), the Governnment stated in its brief
(Gov't's Ex. L) that the BI A "opined" that Sinpson's
conviction for risk of injury under 8§ 53-21(a)(1l) for sexual
contact with a mnor did not constitute a second ground for
renovability as a "crinme of violence" under 8 U.S.C. 8§
1101(a)(43)(F). In the BIA' s opinion, Sinpson's conviction
did not involve conduct, which, by its nature, involved a
"substantial risk of actual physical force being used in the
conm ssion of the offense.” That position is clearly
different than the position espoused by the Governnment in this
case.

40



"sexual abuse of a minor," derived from18 U.S.C. § 35009, ?°

whi ch he characterizes as a "social welfare provision."

| nstead, he urges us to enploy the nore restrictive definition
set forth in the federal crimnal statutes, 18 U.S.C. 88 2241-
2246, requiring a sexual act, a conponent of which is sexual

i ntercourse, which he argues did not occur here. (Pet'r's
Mem at 3-4; Pet's's Reply at 5.)

A. What is the Proper Definition of "Sexual Abuse of a M nor"

This issue was addressed at |length by the Second Circuit

29 Section 3509 falls under Part Il of the Title 18,
entitled "Crimnal Procedure” and is within the chapter on
"W tnesses and Evidence." Entitled "Child victinms' and child
witnesses' rights,"” it defines "sexual abuse" as including
"t he enpl oynent, use, persuasion, inducenent, enticenent, or
coercion of a child to engage in, or assist another person to
engage in, sexually explicit conduct or the rape, nolestation,
prostitution, or other form of sexual exploitation of
children, or incest with children.” 18 U. S.C. 8§

3509(a)(8) (enphasis added). "Sexually explicit conduct” is
t hen defined in subsection (9) as including "actual or
simul ated -"

(A) sexual intercourse, including sexua
contact in the manner of genital-genital,
oral -genital, anal-genital, or oral-ana
contact . . .,; sexual contact nmeans the
intentional touching, either directly or

t hrough cl othing, of the genitalia, anus,
groin, breast, inner thigh, or buttocks of
any person with an intent to abuse,
hum | i ate, harass, degrade, or arouse or
gratify sexual desire of any person;

18 U.S.C. § 3509(a)(9).
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inits recent decision in Miugalli v. Ashcroft, 258 F.3d 52 (2d
Cir. 2001), which is binding precedent on this Court. The
Court in Mugalli noted that the only guideline as to the
meani ng of "sexual abuse of a mnor" set forth in the statute,
I NA 8§ 101(a)(43), is that it applies to an offense whether in
violation of federal or state law. 8 U.S.C. 8§ 1101(a)(43).
Because "the | anguage of the statute yields no clear evidence
of congressional intent as to the scope of the phrase,” id.,
the Court deferred to the BIA's interpretation of this phrase

as set forth in In re Rodriguez-Rodriquez, 22 |. & N Dec. 991

(BI'A 1999) (en banc),3° which it found to be a reasonable
interpretation. Mugalli, 258 F.3d at 60 (citing Chevron and

Mchel v. INS, 206 F.3d 253 ). There, the BI A adopted a broad

definition of "sexual abuse,” which it derived fromthe

definition of "sexual abuse" in 18 U S.C. § 3509(a), 3 the

30 Petitioner asserts that In re Rodriguez-Rodriguez has
been overruled by In re Cranmmond, 23 I. & N. Dec. 9 (BIA
2001). The BI A s decision in Crammpbnd, however, was
subsequently vacated, 1n re Cramond, 23 |I. & N. Dec. 179
(BI'A 2001) (en banc), and then overruled by In re Small, 23 I.
& N. Dec. 448 (BI A 2002)(en banc) (holding that the New York
m sdenmeanor offense of sexual abuse of a m nor constitutes an
aggravated felony under INA 8 101(a)(43)(A) (sexual abuse of a
m nor)).

31 | n Rodriaquez-Rodriguez, 22 |. & N. Dec. 991, the BIA
found the definition in 18 U S.C. § 2242, 2243, and 2246 "too
restrictive to enconpass the numerous state crimes that can be
vi ewed as sexual abuse and the diverse types of conduct that
would fit within the termas it is comonly used."
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definition in Black's Law Dictionary, as well as Congress'
intent expressed in the immgration aws to renove aliens who
are sexual ly abusive toward children and to bar them from any

relief. Migalli, 258 F.3d at 57-58 (citing Rodriguez-

Rodriguez, 22 |I. & N. Dec. 991). The BIA concluded that 8§
3509(a)(8) should be used as a "guide in identifying the types
of crimes [they] would consider to be sexual abuse of a

m nor. "3 Rodriguez-Rodriguez, 22 |I. & N Dec. 991. Guided by

that statute, the BIA held that the crime of indecency with a
child under 8§ 21.11(a)(2) of the Texas Penal Code Annot at ed,
whi ch requires the perpetrator to act both with the know edge
that he is exposing hinself to a child and with the intent to
arouse, fell within the definition of "sexual abuse of a
mnor." 1d. In so holding, the BIArejected the 1J's

concl usion that actual contact with a m nor was required for
t he conduct to constitute "sexual abuse.” 1d. Applying this

interpretation, the Second Circuit in Migalli held that

32 Petitioner argues that his conviction for risk of
injury cannot constitute "sexual abuse of a m nor" because
under Rodriguez-Rodriguez, the sexual abuse is |imted to sex
acts performed against a mnor by a parent and, in this case,
there is no allegation that petitioner is the parent of the
victim (Pet'r's Mem at 2.) The BIAdid not limt its
definition of "sexual abuse"” to sexual acts between a parent
and child. There is absolutely nothing in the Rodriguez-
Rodri guez decision or 18 U S.C. 8 3509 to suggest such a
[imtation.
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petitioner's conviction for statutory rape in the third

degree® constituted "sexual abuse of a mnor." 258 F.3d at 61.

Under Chevron, we are bound to give deference to the
BIA's interpretation of the phrase "sexual abuse of a m nor,"
set forth in the INA which the Second Circuit has found to be
a reasonable interpretation. Thus, we reject petitioner's
invitation to revisit that issue.

B. Whether a Categorical Approach Should Be Applied To
Det erm ne Whet her a Conviction for Risk of Injury Constitutes
"Sexual Abuse of a M nor"

At this juncture, we consider de novo whether the m ni num
el ements of the state-law crinme of risk of injury nmeet the
BIA's interpretation of "sexual abuse of a mnor."

Petitioner urges us to apply a categorical approach. The
Governnment, on the other hand, argues that a categorical
approach should not be invoked because the definition of
"sexual abuse of a m nor" does not require us to |l ook at the

"nature" of the crine, as we were required to do in our "crinme

of viol ence" anal ysis.

33 The statute under which Migalli was convicted provided
"[a] person is guilty of rape in the third degree when:
[ b] eing twenty-one years old or nore, he or she engages in
sexual intercourse with another person to whomthe actor is
not married | ess than seventeen years old." New York Penal
Law 8§ 130.25-2 (1999).
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Al t hough the | anguage of § 16(b) defining a "crine of
violence"” in terns of the "nature” of the crime | ends further
support for enploying a categorical approach, neither the
courts nor the BIA have |imted use of a categorical approach
to "crimes of violence" under § 16(b). The Second Circuit has
not addressed the specific question of whether a categorical
approach should be used to determ ne whether a conviction
constitutes "sexual abuse of a mnor." However, every other

circuit that has exam ned this issue, has approved of the use

of a categorical approach in this context. See United States

v. Diaz-Cortes, 31 Fed. Appx. 534 (9th Cir. 2002); United

States v. Martinez-Carillo, 250 F.3d 1101 (7th Cir.), cert.

deni ed, 534 U. S. 927 (2001); Lara-Ruiz v. INS, 241 F.3d 934

(7th Cir. 2001); United States v. Zaval a-Sustaita, 214 F.3d

601 (5th Cir.), cert. denied, 531 U.S. 982 (2000).

Further, the Second Circuit has not limted use of a
cat egorical approach to "crimes of violence" determ nations

under 8§ 16(b). For exanple, in Mchel v. INS, 206 F.3d at

263, the Second Circuit approved of the BIA's use of a
cat egorical approach to determ ne whether the conviction at

issue was a crinme involving noral turpitude. See also United

States ex rel. Guarino v. Uhl, 107 F.2d 399, 400 (2d Cir.

1939) (sane); Handan v. INS, 98 F.3d 183, 187 (5th Cir.
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1996) (sane). And, in Sui v. INS, 250 F.3d at 116-17, the
Second Circuit endorsed the BIA' s use of a categorica
approach as "consistent with both precedent and sound policy"
in deciding whether the alien's conviction for possession of

counterfeit securities fit within the definition of "an
attenmpt or conspiracy to commt" any of the offenses listed in
the other twenty subsections of INA § 101(a) (43).

Thus, based on the reasoning of these cases, we reject
t he Governnent's argunent that we should not follow a
cat egorical approach in analyzing whether petitioner's
conviction for risk of injury to a mnor constitutes "sexual
abuse of a mnor." Additionally, we note that a categorical
approach is appropriate in this context because the | anguage
of INA 8§ 241(a)(2)(A)(iii) focuses on the nature of the
conviction as grounds for deportation, rather than on the
alien's conduct. Conmpare INA 8 241(a)(2)(A)(iii)(an alien is

deportable if he is convicted of an "aggravated felony") wth

I NA 8 241(a)(2)(B)(ii)(an alien is deportable if he is a "drug

abuser or addict"); see In re Teixeira, 21 | &N Dec. at 318
(enpl oyi ng a categorical approach in determ ni ng whet her an
offense is a firearns conviction, but noting that where the
grounds of deportability focuses on the person, such as the

section rendering "drug abusers" subject to deportation, a
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cat egorical approach may not be appropriate).

C. VWhether 8§ 53-21 Should be Treated As Divisible for
Pur poses of Determ ning Whet her a Conviction Constitutes
" Sexual Abuse of a M nor"

Additionally, we find that Conn. Gen. Stat. § 53-21
shoul d be treated as a divisible statute, enconpassing sone
of fenses that fall within the definition of "sexual abuse of a
m nor" and others that do not. The first part of 8§ 53-21(1),
involving the wilful creation of situations likely to inpair
the health of a child has no requirenent of sexual abuse. See
Di scussion at 119-21, supra.

The second prong of subsection (1), crimnalizing "any
act likely to inpair the health or norals" of a child under
t he age of sixteen enconpasses conduct involving the |ikely
moral inpairment of a mnor, which requires a deliberate
touching of the private parts of a child in a sexual or
i ndecent manner, as well as conduct likely to injure the
health of a mnor, which is limted to instances of
del i berate, blatant abuse. Schriver, 207 Conn. at 465-66.
The |l atter category of offenses, which has included
convictions for the violent shaking or severe beating of a

child, see, e.qg., State v. Jones, 34 Conn. App. 807, cert.

deni ed, 231 Conn. 909 (1994); Paulson v. Manson, 203 Conn. 484

(1987), does not require sexual conduct of any type and would
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not fall within the definition of "sexual abuse of a m nor"
adopted by the BIA.

The ot her category of offenses enconpassed by subsection
(1), involving the inpairnment of the noral health of a child,
requires a deliberate touching of the private parts of the
child in a sexual or indecent manner. Likew se, subsection
(2) of the risk of injury statute proscribes conduct that
i nvol ves contact by a person with the intimate parts of a
child under the age of sixteen years or subjecting a child to
contact with the intimte parts of that person, in a sexual or
i ndecent manner, likely to inpair the health or norals of such
child. Conn. Gen. Stat. 8 53-21(2)(1996). "Intimate parts”
is then defined by Conn. Gen. Stat. 8§ 53a-65(8) as the
"genital area, groin, anus, inner thighs, buttocks or
breasts.” We hold that such conduct falls within the BIA's
definition of "sexual abuse of a mnor" as set forth in

Rodri guez- Rodriguez. Section 3509(a)(8) includes in the

definition of "sexual abuse" "the use, persuasion, inducenent,
enticenment, or coercion of a child to engage in . . . sexaully
explicit conduct. . . ." "Sexually explicit conduct” is, in

turn, defined to include "sexual contact,"” which enconpasses
"intentional touching, either directly or through cl othing of

the genitalia, anus, groin, breast, inner thigh, or buttocks
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of a person with the intent to abuse, huniliate, harass,
degrade or arouse or gratify sexual desire of any person.” 18

U.S.C. 8 3509(a)(9). Black's Law Dictionary defines "sexual

abuse” as "illegal sex acts performed against a mnor by a

parent, guardi an, relative, or acquaintance." Rodriguez-

Rodri guez, 22 |1&N Dec. 991 (quoting Black's Law Dictionary

1375 (6th ed. 1990)). Contrary to the position urged by
petitioner, neither the risk of injury statute nor the BIAs
definition requires sexual intercourse for the offense to
constitute "sexual abuse of a mnor."™ A conviction under
Conn. Gen. Stat. 8§ 53-21 for touching the intimate parts of a
child under the age of sixteen in a sexual or indecent manner,
likely to inpair the health or nmorals of that child falls
within the definition of "sexual abuse of a mnor," as that
phrase has been interpreted by the BIA

Qur holding in this regard is consistent with that of

Judge Covello in the Sinpson v. Ashcroft, No.

3: 02CV1645(AVC) (D. Conn. Dec. 27, 2002) (endorsenent ruling
denying the petition for wit of habeas corpus). Thus, we
hold that the risk of injury to a mnor statute, Conn. Gen.
Stat. 8 53-21, is divisible.

D. VWhether Petitioner's Conviction Constitutes "Sexual Abuse
of a Mnor"

Finally, we nust decide whether petitioner's conviction
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for risk of injury constitutes "sexual abuse of a mnor." As
before, the "record of conviction" indicates that petitioner
was convicted for touching the breasts and genitalia of a
twel ve-year-old girl, which would fall within those portions
of the statute that we have determ ned constitute "sexual
abuse of a mnor."”™ Accordingly, we hold that petitioner's
conviction for risk of injury to a mnor was a conviction for
an aggravated felony as defined in INA §8 101(a)(43)(A), 8

U S C 8§ 1101(a)(43)(A), which includes "sexual abuse of a

m nor . "

CONCLUSI ON

For the reasons set forth above, we find that
petitioner's conviction for risk of injury to a m nor under
Conn. Gen. Stat. 8§ 53-21 constitutes a conviction for an
aggravat ed fel ony under both the "crime of violence" and
"sexual abuse of a mnor" provisions of INA § 101(a)(43)(A)
and (F), 8 U S.C. § 1101(a)(43)(A and (F). Accordingly,
petitioner is subject to deportation under INA 8
237(a)(2) (A (iii), 8 U s.C § 1227(a)(2)(A)(iii). Hs
petition for wit of habeas corpus is denied and the stay of

deportation is lifted.

SO ORDERED.
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Date: March 13, 2003.
Wat er bury, Connecti cut.

/sl

GERARD L. GOETTEL,
United States District Judge
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